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therefore appears that the consensus of judicial opinion is in

favour of the view that the consent given by the prosecutrix to
sexual intercourse with a person with whom she is deeply in
love on a promise that he would marry her on a later date,
cannot be said to be given under a misconception of fact. A
false promiseis not a fact within the meaning of the Code. We
are inclined to agree with this view, but we must add that there
is no straitjacket formula for determining whether consent
given by the prosecutrix to sexual intercourse is voluntary, or
whether it is given under a misconception of fact. In the
ST No. 03/2024 (Computer No. 03/2024)
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ultimate analysis, the tests laid down by the courts provide at
best guidance to the judicial mind while considering a question
of consent, but the court must, in each case, consider the
evidence before it by and the surrounding circumstances,
before reaching a conclusion, because each case has its own
peculiar facts which may have a bearing on the question
whether the consent was voluntary, or was given under a
misconception of fact. It must also weigh the evidence keeping
in view the fact that the burden is on the prosecution to prove

each and every ingredient of the offence, absence of consent

being one of them. AFHIA AT S SuYdd fafg wrawer #
SfeaRad Ay & YRl H W T b AWl H WIS Bl
g ST H SUYdd BT ARG qw H el H difed &l
A A BT QUG JMIG |Idd BT aeAd o7 | SWIa
fafey @raRen # AFHY STEad IATel | Ao 9 dotda
gl Dlc & JAMAT P Joold DRd §Y Ig A WA e o

g f& The failure to keep the promise at a future uncertain date

due to reasons not very clear on the evidencedoes not always
amount to a misconception of fact at the inception of the act
itself. In order to come within the meaning of misconception
of fact, the fact must have an immediate relevance. The matter
would havebeen different if the consent was obtained by
creating a belief that they were already married. In such a case
the consent could be said to result from a misconception of
fact. But here the fact alleged is a promiseto marry wedo not
know when. If a full grown girl consents to the act tosexual
intercourse on a promise of marriage and continues to indulge
in such activity until she becomes pregnant it is an act of
promiscuity of her part and not an act induced by

misconception of fact. S. 90 IPC cannot be called in aid in
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such a case to pardon the act of the girl and fasten criminal
liability on the other, unless the Court can be assured that from
the very inception the accused never really intended to marry

her.

39 Gy H H O v gRM Yotk HFR
g HERTS Y98 U4 3, TOBMS03IRO 2019 JOBI0 327 Tl

THIE YR IR q9M BRI IOA U 3R, 2020

(110)  QORIOR0, 924 T Jeord HRAT S AHSIAT & | WG
fafey crqeermell #§ A STad e g I8 faffe g
yfoarfed fBar 7 © {6 Where the relationship originated in a

love affair, developed over a period of time accompanied by
physical relations, consensual in nature, but the marriage could
not fructify because the parties belonged to different castes and

comunities, quashed the proceedings.
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